
423

Internal Revenue Service, Treasury § 1.403(b)–2 

QUESTIONS AND ANSWERS 

Q–1: What is the rule regarding dis-
tributions that may be rolled over to 
an eligible retirement plan from annu-
ities, custodial accounts, and retire-
ment income accounts described in sec-
tion 403(b)? 

A–1: Under section 403(b)(8), as 
amended by UCA, any eligible rollover 
distribution from a section 403(b) annu-
ity is permitted to be rolled over to an 
eligible retirement plan. For purposes 
of this section, a section 403(b) annuity 
includes an annuity contract, a custo-
dial account, and a retirement income 
account described in section 403(b). For 
purposes of section 403(b)(8) and this 
section, an eligible retirement plan 
means another section 403(b) annuity 
or an individual retirement plan (as de-
fined in § 1.402(c)(2), Q&A–2 but does not 
include a qualified plan (as defined in 
§ 1.402(c)–2), Q&A–2. Except to the ex-
tent otherwise provided in this section, 
an eligible rollover distribution from a 
section 403(b) annuity is an eligible 
rollover distribution described in sec-
tion 402(c) (2) and (4) and § 1.402(c)–2, 
Q&A–3 through Q&A–10 and Q&A–14, 
except that the distribution is from 
section 403(b) annuity rather than a 
qualified plan. Thus, for example, to 
the extent that corrective distributions 
described in § 1.402(c)–2, Q&A–4 are 
properly made from a section 403(b) an-
nuity, such distributions are not eligi-
ble rollover distributions. Similarly, in 
the case of annuity distributions from 
an annuity contract described in sec-
tion 403(b), the entire amount of any 
such annuity payment made on or after 
January 1 of the year in which an em-
ployee attains (or would have attained) 
age 701⁄2 will be treated as an amount 
required under section 401(a)(9) and, 
thus, will not be an eligible rollover 
distribution. The rules with respect to 
rollovers in sections 402 (c)(1), (c)(3), 
and (c)(9) and § 1.402(c)–2, Q&A–11 
through Q&A–13 and Q&A–15 also apply 
to eligible rollover distributions from 
section 403(b) annuities. 

Q–2: Is a section 403(b) annuity re-
quired to provide the direct rollover 
option described in section 401(a)(31) as 
a distribution option? 

A–2: (a) General rule. Yes. Pursuant to 
section 403(b)(10), section 403(b) does 
not apply to an annuity contract, cus-

todial account, or retirement income 
account unless the annuity contract, 
custodial account, or retirement in-
come account provides that if the dis-
tributee of any eligible rollover dis-
tribution elects to have the distribu-
tion paid directly to an eligible retire-
ment plan (as defined in Q&A–1 of this 
section) and specifies the eligible re-
tirement plan to which the distribution 
is to be paid, then the distribution will 
be paid to that eligible retirement plan 
in a direct rollover. For purposes of de-
termining whether a section 403(b) an-
nuity has satisfied this direct rollover 
requirement, the provisions of 
§ 1.401(a)(31)–1 apply to the section 
403(b) annuity as though it were a plan 
qualified under section 401(a) unless 
otherwise provided in this section. For 
example, as described in § 1.401(a)(31)–1, 
Q&A–15 a direct rollover from a section 
403(b) annuity to another section 403(b) 
annuity is a distribution and a rollover 
and not a transfer of funds between 
section 403(b) annuities and, thus, is 
not subject to the applicable law gov-
erning transfers of funds between sec-
tion 403(b) annuities. In applying the 
provisions of § 1.401(a)(31)–1, the payor 
of the eligible rollover distribution is 
treated as the plan administrator. 

(b) Mandatory withholding. As in the 
case of an eligible rollover distribution 
from a qualified plan, if a distributee of 
an eligible rollover distribution from a 
section 403(b) annuity does not elect to 
have the eligible rollover distribution 
paid directly to an eligible retirement 
plan in a direct rollover, the eligible 
rollover distribution is subject to 20-
percent income tax withholding im-
posed under section 3405(c). See 
§ 31.3405(c)–1 of this chapter for provi-
sions regarding the withholding re-
quirements relating to eligible rollover 
distributions. 

Q–3: Is the payor of a section 403(b) 
annuity required to provide the dis-
tributee of an eligible rollover distribu-
tion with an explanation of the direct 
rollover option? 

A–3: Yes. In order to ensure that the 
distributee of an eligible rollover dis-
tribution from a section 403(b) annuity 
has a meaningful right to elect a direct 
rollover, the distributee must be in-
formed of the option. Thus, within a 
reasonable time period before making 
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an eligible rollover distribution, the 
payor must provide an explanation to 
the distributee of his or her right to 
elect a direct rollover and the income 
tax withholding consequences of not 
electing a direct rollover. For purposes 
of satisfying the reasonable time pe-
riod, the qualified plan timing rule pro-
vided in § 1.402(f)–1, Q&A–2 does not 
apply to section 403(b) annuities. How-
ever, a payor of a section 403(b) annu-
ity will be deemed to have provided the 
explanation within a reasonable time 
period if the payor complies with the 
time period in that rule. 

Q–4: When do sections 403(b)(8) and 
(b)(10), as amended by UCA, and this 
§ 1.403(b)–2 apply to distributions from 
section 403(b) annuities? 

A–4: (a) General rule—(1) Statutory ef-
fective date. Section 403(b)(8), as amend-
ed by UCA, and section 403(b)(10), as 
amended by UCA, apply to distribu-
tions made on or after January 1, 1993. 
In addition, the underlying section 
403(b) annuity document must be 
amended at the time provided in, and 
the section 403(b) annuity must operate 
in accordance with the requirements of 
§ 1.401(a)(31)–1, Q&A–19. Section 522 of 
UCA provides a special effective date 
for governmental section 403(b) annu-
ities. This special effective date is 
specified in § 1.403(b)–2T (as it appeared 
in the April 1, 1995 edition of 26 CFR 
part 1). 

(2) Regulatory effective date. This sec-
tion applies to distributions made on 
or after October 19, 1995. For distribu-
tions made on or after January 1, 1993 
and before October 19, 1995, § 1.403(b)–2T 
(as it appeared in the April 1, 1995 edi-
tion of 26 CFR part 1), applies. How-
ever, for distributions made on or after 
January 1, 1993 but before October 19, 
1995, a section 403(b) annuity may sat-
isfy section 403(b)(10) by substituting 
any or all provisions of this section for 
the corresponding provisions of 
§ 1.403(b)–2T, if any. 

[T.D. 8619, 60 FR 49214, Sept. 22, 1995, as 
amended by T.D. 8880, 65 FR 21315, Apr. 21, 
2000]

§ 1.403(b)–3 Required minimum dis-
tributions from annuity contracts 
purchased, or custodial accounts or 
retirement income accounts estab-
lished, by a section 501(c)(3) organi-
zation or a public school. 

Q–1. Are section 403(b) contracts sub-
ject to the distribution rules provided 
in section 401(a)(9)? 

A–1. (a) Yes, section 403(b) contracts 
are subject to the distribution rules 
provided in section 401(a)(9). For pur-
poses of this section, the term section 
403(b) contract means an annuity con-
tract described in section 403(b)(1), cus-
todial account described in section 
403(b)(7), or retirement income account 
described in section 403(b)(9). 

(b) For purposes of applying the dis-
tribution rules in section 401(a)(9), sec-
tion 403(b) contracts will be treated as 
individual retirement annuities de-
scribed in section 408(b) and individual 
retirement accounts described in sec-
tion 408(a) (IRAs). Consequently, ex-
cept as otherwise provided in para-
graph (c) of this A–1, the distribution 
rules in section 401(a)(9) will be applied 
to section 403(b) contracts in accord-
ance with the provisions in § 1.408–8 for 
purposes of determining required min-
imum distributions for calendar years 
beginning on or after January 1, 2003. 

(c)(1) The required beginning date for 
purposes of section 403(b)(10) is April 1 
of the calendar year following the later 
of the calendar year in which the em-
ployee attains 701⁄2 or the calendar year 
in which the employee retires from em-
ployment with the employer maintain-
ing the plan. The concept of 5-percent 
owner has no application in the case of 
employees of employers described in 
section 403(b)(1)(A). 

(2) The rule in A–5 of § 1.408–8 does not 
apply to section 403(b) contracts. Thus, 
the surviving spouse of an employee is 
not permitted to treat a section 403(b) 
contract of which the spouse is the sole 
beneficiary as the spouse’s own section 
403(b) contract. 

(3) Annuity payments provided with 
respect to retirement income accounts 
described in section 403(b)(9) will not 
fail to satisfy the requirements of A–4 
of § 1.401(a)(9)–6T merely because the 
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payments are not made under an annu-
ity contract purchased from an insur-
ance company, provided the relation-
ship between the annuity payments 
and the retirement income accounts is 
not inconsistent with any rules pre-
scribed by the Commissioner in rev-
enue rulings, notices, and other guid-
ance published in the Internal Revenue 
Bulletin. See § 601.601(d)(2)(ii)(b) of this 
chapter. 

Q–2. To what benefits under section 
403(b) contracts do the distribution 
rules provided in section 401(a)(9) 
apply? 

A–2. (a) The distribution rules pro-
vided in section 401(a)(9) apply to all 
benefits under section 403(b) contracts 
accruing after December 31, 1986 (post-
’86 account balance). The distribution 
rules provided in section 401(a)(9) do 
not apply to the undistributed portion 
of the account balance under the sec-
tion 403(b) contract valued as of De-
cember 31, 1986, exclusive of subsequent 
earnings (pre-’87 account balance). 
Consequently, the post-’86 account bal-
ance includes earnings after December 
31, 1986 on contributions made before 
January 1, 1987, in addition to the con-
tributions made after December 31, 1986 
and earnings thereon. 

(b) The issuer or custodian of the sec-
tion 403(b) contract must keep records 
that enable it to identify the pre-’87 ac-
count balance and subsequent changes 
as set forth in paragraph (b) of this A–
2 and provide such information upon 
request to the relevant employee or 
beneficiaries with respect to the con-
tract. If the issuer or custodian does 
not keep such records, the entire ac-
count balance will be treated as subject 
to section 401(a)(9). 

(c) In applying the distribution rules 
in section 401(a)(9), only the post-’86 ac-
count balance is used to calculate the 
required minimum distribution for a 
calendar year. The amount of any dis-
tribution from a contract will be treat-
ed as being paid from the post-’86 ac-
count balance to the extent the dis-
tribution is required to satisfy the 
minimum distribution requirement 
with respect to that contract for a cal-
endar year. Any amount distributed in 
a calendar year from a contract in ex-
cess of the required minimum distribu-
tion for a calendar year with respect to 

that contract will be treated as paid 
from the pre-’87 account balance, if 
any, of that contract. 

(d) If an amount is distributed from 
the pre-’87 account balance and rolled 
over to another section 403(b) contract, 
the amount will be treated as part of 
the post-’86 account balance in that 
second contract. However, if the pre-’87 
account balance under a section 403(b) 
contract is directly transferred to an-
other section 403(b) contract, the 
amount transferred retains its char-
acter as a pre-’87 account balance, pro-
vided the issuer of the transferee con-
tract satisfies the recordkeeping re-
quirements of paragraph (b) of this A–
2. 

(e) The distinction between the pre-
’87 account balance and the post-’86 ac-
count balance provided for under this 
A–2 has no relevance for purposes of de-
termining the portion of a distribution 
that is includible in income under sec-
tion 72. 

Q–3. Must the pre-’87 account balance 
be distributed in accordance with the 
incidental benefit requirement? 

A–3. Yes, the pre-’87 account balance 
must be distributed in accordance with 
the incidental benefit requirement of 
§ 1.401–1(b)(1)(i). Distributions attrib-
utable to the pre-’87 account balance 
are treated as satisfying this require-
ment if all distributions from the sec-
tion 403(b) contract (including distribu-
tions attributable to the post-’86 ac-
count balance) satisfy the require-
ments of § 1.401–1(b)(1)(i) without regard 
to this section, and distributions at-
tributable to the post-’86 account bal-
ance satisfy the rules of this section. 
Alternatively, distributions attrib-
utable to the pre-’87 account balance 
are treated as satisfying the incidental 
benefit requirement if all distributions 
from the section 403(b) contract (in-
cluding distributions attributable to 
both the pre-’87 account balance and 
the post-’86 account balance) satisfy 
the rules of this section. 

Q–4. Is the required minimum dis-
tribution from one section 403(b) con-
tract of an employee permitted to be 
distributed from another section 403(b) 
contract in order to satisfy section 
401(a)(9)? 

A–4. Yes, as provided in paragraph (b) 
of A–1 of this section, the distribution 
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